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Abstract

The Supreme Court of Canada sometimes uses a term, the ‘rule of law’
in the judgements. This word is regarded as one of unwritten constitutions or
constitutional principles in the Canadian constitutional theory even though the

term is expressly used in the Constitution.

This article tries to articulate what are the problems when the courts
invoke to unwritten constitutions, particularly when the Court invalidates
statutes based on them.

Constitutional scholars show their concerns about the courts using this way
in their judgements.

We will find serious critics against the Court when it relays on unwritten
constitutions from the points of view of democracy, division of powers, consti-

tutional interpretation, and the dialogue (theory) in the Canadian Constitution.



