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“Professor Tkuko Desuchi *
The Local Public Entity Study Organization
Chuo Gakuin University

451, Kujike, Abiko

Chiba, 270-11, Japan

Dear Professor Deguchi,

Thank you very much for sending me Volume IT
of Conents on The of the Constitution of Ja . Even though
3 ng;.mpanese. I am grateful to have both volumes to
counemomf.e e three and one half years I spent in Japan. Before I
recelved your gift,I had already been in process of having eopies made
of parts of four books which I am sending to you separately as follows:

1. Chapter III of Antieau, Municipal Corporation Law.
2. Chapter 4 of Sands, Local Government Law.

3. Sato,_State and Local Covernment Law, pp. 134-178

L, Mandelker, State and Local Covernment in a Federal System
(Home Rule Powers)

I am sure that you understand that what I am sending you is protected by

the Law of Copyright and is prohibited from being reproduced without the
permission of the authors and the publishers of those books and that you

must be careful in your use of these materials which are for your eyes only.

( Before I forget to mention it, when you see references to the"General Court"
of Massachusetts, that is what the State lLeglslature is called in this
Commonwealth and has nothing whatever to do with courts in the judicial system.)

In my letter to you last month (January--which I forgot to date),
I made a mistake when I implied that local governmment reform was not a basic
occupation objective. However, the basic directive from the Joint Chiefs of

7 " A e /__-_-__-_
Staff to GeneraliMacArthur did state that '"Free elections of ' rrepresentative ’_A 7( I
rave

local governments should be held at the earliest practicable dater f(JCS 1380/15
and General Whitney in my presence told Japanese government representatives

that it was basic occupation policy that the prefectural gevernors and chief
executives of other local public entities and the members of the local legislative
assemblies should be elected by popular vote as now provided by Article 93
(second pamgraph) of the Constitution. You may be interested in knowing that

the first constitution of the State of New York which was adopted in 1777 required
the election by the people of town clerks, supervisors, assessors, constables,

tax collectors and other officers and that this provision was expanded in 1846
when a revised constitution was adopted to cover not only towns but also counties,
cities and villages but then provided that an alternative could be appoin

instead of election "by such authorities"of the counties,cities, towns and villages

as the .state legislature(elected by the e, of cou:cse) ag—the-Jeeinlature
shall direct and the power was éxercised g? he courts to prevent state dictation

of local officers or over local affairs. These provisions were long referred

to in New York as as "Home Rule" provisions and were the beginning of local
autonomy in the State of New York. I am familiar with the State of New York

because that is where I practised law and ,when I was a student at Cornell University
(1923"1927))]: Wrote a paper on the Home Rule Provisions of the New York Constitution.
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The term "Home Rule" is very ambiguous and its meaning has changed
since the New York Constitution gave the power to local entities to elect local
officers in 1777 over 200 years ago and it has changed since I wrote that paper
over 60 years ago. In the State of New York, as in most if not alljother states
in the United States the power of the legislature over municipalities is plenary
idthe absence of constitutional limitations on the exercise of that power. When
the power to frame its own charter is given a local public entity, either by a
state constitution or by a state statute enacted by a state lehislature, it has
caused “serious problems. For example, does such a provision mean that. a city
can enact the same kind of laws that a state lezislature can enact or is the
meaning merely that the city can enact only laws relating to municipal affairs?
Probably the better view is that it is a limit on the power of the state
legislature but is not so broad as to create a city-state. Because of the
litigation which resulted in the United States from such constitutional and
legislative provisions I was very dubious about the desirability of putting
such a provision in the Japanese Constitution because the result might well have
been to involve courts in making policy that was better left to the lezislative
body which in the case of Japan was the National Diet. Of course, if the Diet
delegated the power to frame charters, instead of the Gonatitution. it would
not be so critical but I still think that the American experience shows that
it is better to specify the powers that are granted to local public entities
in a Local Autonomy Law such as that enacted by the Diet in the case of Japan.

To illustrate what T mean I have decided to send you, in addition, to the exmerpts
from the books mentioned on pase 1, two law review articles, one which discusses
the role of the courts and the othar which describesithe experlence of the Sta*e
3? Ohia with its constitutional local autonomy provisions.

Until 1923 when the New York State Constitution of 1804 was arain
amended, the only local autonomy provision in the Constitution of New York had
been the provision relating to local election of local officers which T mentioned
above, The 1923 amendment delesated to citiesilpower to adopt local dccal laws "not

inconsistent with the constitution and laws offthe state} relatinr to thedlie powers,
duties selection and removal of all city officders and employees, their compensation,
term df office, and qualifications, the management of streets and property, the wares,
hours of work and ection, fare of contractof%ﬂﬁggsggﬁfhg work for cities, and

the government and regulatior\of the condmct of the inhabitants and the protection

of their health, safety and property;an rected the state lesislature to de

by a general law for carryins out the constitutional provision. In 1938 th stitution
was amended to preface the grant of powers listed aboyve (and some others similar

to those I have listed) with the sentence "Every cityshall have power to adepd and
amend local laws not inconsistent with the constitution and laws of the state relatine
to its property, affairs or governhent". Although I left New York for Washington

in 1933 and did not return until 1949, I suess that is the provision I was thinking
of when I suggested Article 94 of your Constitution.(We did not have the New York
Constitution in Japan as far as I know), The New York courts have held, however,
that; even if a matter might appear to be a part of the property, affairs or sovernment
of a city, such as a housing code for cities or a sewer system to protect health

and prevent pollution of a @reat Lake, such as Lake Erie, if the subject of the
statute is a matter of state concern to a substantial degree, the State Legislature
may enact such a statute even though intermingled with it are concerns of the locality.
In 196l the §tate constitution was arain amended that a special law (as distineuished
from a general law applicable to all cities or to citles of a reasonable classifica-
tion) could be enacted by the siate legislature upon local request but a two-t

vote by each house of the lepislaiure is required. This applies not only to tgagg
cities in New York but to 900 towns as well as many villages and over 60 counti

In other words, there is a hesitancy to vest exzlusive power,even over health, safety
and Helig:a of local inhabitants, in their local governments. This is a very complex
subject’and I'm sure your contribution from Professor Zimmerman will be much more
lucid, accurate, and-enlightening than this background sketoh from my dim memory,

T Thatiws ora. ua-m:"‘*g Vith kindeut Tegends and sgaln ey hanks, "
Lk e fo s Tty vabende ggisTeins, Tong Lo [ ~actes
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P.0.Box 130
Heath, Mass.
01346 U.S.A.

Professor Ikuko Decuchi

. CORMELL

3 ri) _' e UNIVERSITY The Local Publie Enti-ty S‘tudy 01‘5&1’11231‘.101\
Tl Chuo Gakuin University
B 451 ,¥ujike, Abiko, Chiba
Zkﬂ/;;{f%ﬂ 2?0_11 Japan
Dear Professor Deguchi,
Although T

do not think Dr Williams believes you owe him a thank-you note,
his address is: 690 Bird Bay Drives West, Venice, Florida.34292,U.5.A.

Your letter arrived while I was away during the NewYYear's
holidays. By now you should have received my letter thanking you for
the book you sent me which arrived before I left here for the holidays.

I have read the documents in the book from cover to cover
but IT'm sorry to say that it does not refresh my recollection on the
particular point that you raise, namely, the elimination of inhabitants'
right to frame the charters of the cities and towns that they inhabit.

In fact, I am puzzled that such a provision was included in any draft.

I cannot recall who drafted that provision. As you undoubtedly know,
even in a State like Massachusetts or New York, where there is considera-
ble "Home Rule”, there does not exist that much freedom for a local
public entity or its inhabitants. There are restrictions imposed either
by the state constitutions or by the state legislatures.

My recollection, which may not be worth much, is that Chapter
VIII was the result of what might be called"group thinkine". As I'm sure
you know the first draft by Lt.Col. Tilton,Lt. Commander Malcolm, and
Philip Keeney did not satisfy the Steering Committee (Rowell, Hussey and
me) but neither did we see eye-to-eye and each of us would try to re-
draft what the other one did and then, finally, with the aid of Sato
Tatsuo,we came up with Chapter VIII. To the best of my recollection
Article 92 was fashioned mainly by Sato, Article 93 is a redraft of
Tilton's Section IT by Howe}l-with Hessep!s help..TI-wrote Art:9l;except
'within law" (which sounds like Sato) ¥as added'at_seme time, and it is
based on Tilton's Section II plus my memory of a constitutional provision
of the State of New York. Article 95 was, I think, a joint product of
all of and was intended to protect local public entities against
discriminatory laws which were unacceptable to the local inhabitants.

You are absolutely right that we made many concessions to
Sato who in his book on the Constitution writes that 907 of his proposals
(except as to Chapter I) were accepted by the Government Section. The
reason for this was the statément in the Reply of Aug.11,1945 +to the
Japanese qualified acceptance of the Potsdam Declaration on Aug,10th, that
"The ultimate form of government of Japan shall, in accordance with the
Potsdam declaration, be established by the freely expressed will of the
Japanese people." We did not yield only on the most basic principles.

If I have not answered your question satisfactorily, please do not hesitate
to write me azain. Once more let me thank you for Tanaka's compilation.

¥ . Roowell. ery sincerely, /
e ey 1”/ MW
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P.0.Box 130
Heath, Mass. U.S.A.

01346
21 March '88

CORNELL

UNIVERSITY Prof. Tkuko Deguchi
The Local Public Entity Study Orsanization
451, Kujike, Abiko, Chiba

f /m ff 270-11, Japan

Dear Professor Deguchi,

I have received
your letter of March 4th and I am happy that you can utilize the
material I sent you on home rule. Perhaps some day you will
write a monumental work comparing home rule in Japan with home
rule in the United States or at least one of the States of the U.S.
entitled "Comparative Local Autonomy" or "Two Concepts of Local
Autonomy". T can think of titles but not of content!

I should have been more clear in saying I was familiar

with home rule in New York. I should have said once upon a time

I was familiar. When I was in Cormell University as a student,

I took a course in local government and prepared what we call a
“term paper"” ‘@n which we get a grade for a semestey)on the status
of home rule in the State of New York, but that was about 65 years
ago! I also remained interested in the subject during the early
1930s but have not kept up with it. TIn 1938 a whole new constitu-
tion was enacted in New York and thoush many of the old provisions
of the former constitution were retained. the local government
article was revised and the latter article was again revised in
1964. T was assistant general counsel for the Treasury Department
in Washington, D.C. in 1938 and was not followins legal develop-
ments in New York at that time and I didn't even know about the
1964 revision until I looked into the matter after receiving your
etter. I am enclosing a law review article on home rule in N.Y.
from 1941 (when I went on active duty in the Army) until 1965, when
I was very busy in other fields of law practice & I really am not
qualified to write on that subject; in fact, I have no knowledge

of important developments in New York home rule since Cornell days
so T must decline your kind invitation to write such an article.

I am also enclosing an article on constitutional municipal home
rule written in 1975; I guess I am keeping your reading schedule full!

I loane eopy of the Tanaka book (the English version)
to a colleze profesSdr who wants to buy it. If you gﬁ? secure another

copy without difficulty (it seems to be out of pr e
allow me to - pay for it or allow him to pay for for it Rgd appmeciate

your sending another English copy but I to
trouble nor to pay for it yourself. I would send you funds for it

now but neither of us has any idea of how much the book costs today.

I hope you are now enjoying the dai-sakura seaaon; I saw
on TV that the cherry trees in Washington were buddine but gl

today it is OsParenheit (about -17 derraes Celsius) ith ts of snow.
P.S.Please forpive With best regards, ;ny 1?;

my typeingimyrhandwriting is worse:
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P.S. T have sent the extracts from

Lincoln's Constitutional History P.0.Box 130
and annotated portions of N.Y. Heigth, Mass. U.S.A.
home rule provisions under separate 01346

coyer to obtain printed matter postage 16 December 1989
Dear Ikuko,

Unfortunately, I have mislaid the envelope in which
your very pretty Christmas and New Year's card came and your
return address was on that envelope but I have your address at
Chuo Gakuin University and I expect that you will either receive
this letter there or that it will be forwarded to you. I want
to tell you how much I appreciate your greetings and best wishes
and, of course, I also hope that you have a vexry happy 1990.

Also, I want to apoﬁgeize to you for not responding
to your letter of November 8th until now, especially the postscript
in which you asked me if I remembered the names of the cases con-
cerning local govermment in New York that I had in the back of my
mind when we were working on the draft of the revision of the
Constitution. I may have had particular cases in mind but I do
not now recall what they were but I do remember distinctly that
T had one treatise in mind. It was a five volume work by a
scholar named Charles Z. Lincoln and was published by the Lawyers
Cooperative Publishing Company in Rochester, New York. The title was
Constitutional History of New York and I owned it personally but I
do not have it now. It discussed I think (but am not positive) the
first four constitutions of the State of New York (that is, through

1894) and some amendments as well as cases under those constitutions.
I am sure that I remembered Article 10, sections 1 and 2 of the
Constitution of 1894 because, when I asked the librarian of my
former law office to xerox Lincoln's comments on that Article and
said they discussed "home rule" provisions, she was surprised to
fin%tzpa? ;.wﬁféfor;egt Hicause in the present constitution those
sections carry diffevent bers. I am enclosing the copies of
Lincoln's comments that she sent me. As you will see, Lincoln also
discusses cases under the Article and I had read all of them in the
latter 1920s and early 1930s, not, however, after August, 1933, when
I went to Washington with the Franklin Roosevelt administration.




144 e 755

-2-

Xi& know I also had in the back of my mind Section 2 of

Article/ﬁ§ of the Constitution of 1894 which was amended in

1923 and related to the"property, affairs or gsovernment” of cities,
(gs distinguished from the election of loecal cfficerg}because

I was in Cornell University at that time and wrote a term paper
(what you might call a "thesis” but not as a graduate student

since I was an undergraduate in a course on "Covernment”) on

"Home Rule in New York" or some title 1ike that. If I had any
cases in mind, they would have been People ex rel Wood v. Draper
(which is cited and summarized by Lincoln on p.737 of his discussion
of Section 2 of Art.10)and Adler v. Deegan (which is cite

and discussed on p.210 of the Brooklyn Law Review artiéfgffg am
also enclosinngﬂqaﬁ:because I recall being very impressed with
Judge Gaxdozn‘; feasoning in his concurring opinion which I read
when I was in Harvard Law School taking a course on "Municipal
Corporations”.

I don't have copies of the letters I've written you and
so I may have already sent you the Brooklyn Law Review article.
There have been other law review articles and, if you wish,I
would be happy to have them copied and sent to you if you are
interested in home rule in New York (which is really all I'm
familiar with and, of course, I am Way ouy of date) but they
may discuss more recent cases, especlally under the Constitution
of 1938 which I have never studied, but let me know what, if any,
articles I have previously sent because I don't remember and there
is no use duplicating what you may already have or be familiar with
through your library. I am more than happy to be of any assistance
to you (except writing an article!!) so please don't hesitate to
ask me if you want anything. I am looking forward to receiving

your journal, "Home Rule and Society"” which has not yet arrived.
With my very best regards to you,

Verﬁ-sincerelyh

.’f I f
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